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BARRETT, Adninistrative Patent Judge.

DECI SI ON ON APPEAL

This is a decision on appeal under 35 U.S.C. 8 134 fromthe
final rejection of clainms 1-10 and 12-38. Cains 11 and 39 have
been cancel ed; thus, the references to these clains in the

rejections in the exam ner's answer have been omtted.

! Application for patent filed March 25, 1996, entitled
"Angl ed Port Loudspeaker,” which is a file-wapper-continuation
of Application 08/422,779, filed April 17, 1995, now abandoned,
which is a file-wapper-continuation of Application 08/ 063, 136,
filed May 17, 1993, now abandoned.
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W affirmin-part.

BACKGROUND

The invention relates to a | oudspeaker having an angl ed port
whi ch enhances clarity and provides inproved response.
Claiml is reproduced bel ow

1. A loudspeaker conprising: an enclosure including a
bottomwall, a front wall extending upwardly fromthe bottom
wal |, and a rear wall extending upwardly fromthe bottom
wal | and opposite the front wall and having an angl ed wal |
portion facing generally upwardly and rearwardly; at | east
one speaker nounted on the front wall in a given plane to
di rect sound waves outwardly therefrom and at |east one
passi ve devi ce di sposed on the angled wall portion to direct
sound waves produced within the enclosure outwardly in a
direction generally normal to the face of the angl ed wall
portion, the at |east one passive device extending into the
interior of the enclosure along a predetermned axis with
respect to the at |east one speaker, the predeterm ned axis
being selected to effect selective tuning of undanped sound
waves emanating directly fromthe at | east one speaker.

The examiner relies on the follow ng references: ?

Mae et al. (Mae) 4,146, 111 March 27, 1979
Ver ant h 4,146, 744 March 27, 1979
Fur ukawa 5,173,575 Decenber 22, 1992
Sakai JA 59-94992 May 31, 1984
Nagai et al. (Nagai) JA 5-199581 August 6, 1993

2 The examiner's answer also lists Martin, U S. Patent

2,801, 704, issued August 6, 1957, as part of the prior art relied
upon in the rejection of the clains on appeal. However, Martin
is not referred to in either the final rejection or the

exam ner's answer and will not be di scussed.
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Clainms 22, 23, 26, 27, 30, 34, and 36 stand rejected under
35 U.S.C. 8§ 112, second paragraph, as being indefinite for
failing to particularly point out and distinctly claimthe
subj ect matter which appellants regard as their invention.
Clains 1-10, 12-22, 25, 26, 29, 32, 33°% 37, and 38 stand
rej ected under 35 U. S.C. 8§ 102(b) as being anticipated by Me.
Clainms 1, 16, 23, 27, and 30-38 stand rejected under
35 U.S.C. § 102(b) as being anticipated by Nagai.*
Clains 16, 27, and 34 stand rejected under 35 U S. C
§ 102(b) as being anticipated by Furukawa. ®
Clains 4-8, 24, 28, 31, and 35 stand rejected under
35 U S.C. 8 103(a) as being unpatentabl e over Mae and Veranth.
Clains 23 and 27 stand rejected under 35 U.S.C. 8 103(a) as
bei ng unpat entabl e over Mae and Sakai .
W refer to the final rejection (Paper No. 23) (pages

referred to as "FR__") and the exam ner's answer (Paper No. 33)

® Caim33is not listed in the final rejection.

* Since the present application is entitled to benefit of
the May 17, 1993, filing date of its grandparent Application
08/ 063, 136, see footnote 1, and since Nagai was published on
August 6, 1993, Nagai is not prior art.

> Since the present application is entitled to benefit of
the May 17, 1993, filing date of its grandparent Application
08/ 063, 136, see footnote 1, and since Furukawa was issued on
Decenber 22, 1992, less than one year before the filing date of
the ' 136 application, the rejection should be under 35 U.S. C
§ 102(e), not § 102(h).
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(pages referred to as "EA_"° for a statement of the examiner's

rejection, and to the brief (Paper No. 31) (pages referred to as

"Br__") and reply brief (Paper No. 35) (pages referred to as

"RBr__") for a statenent of appellant's argunents thereagainst.
OPI NI ON

| ndefi ni t eness

The exam ner concludes that the limtations that "the angl ed
wal | portion is not contained within the enclosure” in clains 22,
26, and 36 and that "the angled wall portion defines an exterior
part of the enclosure” in clainms 23, 27, 30, and 34 are
i ndefinite because "the angled wall portion fornms the boundary of
t he encl osure” (FR2).

Appel l ant argues that the limtations are fully supported
and readily understandable fromthe specification (Brl1l3; Bril6).
It is argued that the angled wall portion 11 clearly defines an
exterior part of the enclosure 10 and is not contained within the
encl osure (Br14-16; RBr2-7).

We agree with appellant. Appellant's enclosure 10 is
defined by the exterior walls 10a-10f and 11 in Fig. 7. The
angled wall portion 11 is clearly an exterior part of the

encl osure and is not within the enclosure. One of ordinary skil

® The pages of the examiner's answer are not actually

nunber ed.
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in the art would know what is covered by the clains and therefore
the clainms are not indefinite or m sdescriptive.

It is not clear what problemthe exam ner sees with the
claimlanguage. W can only guess fromthe nention of the word
"periphery" that the problemhas sonmething to do with the wall
t hi ckness; e.g., since the wall is within the periphery (the
out ernost boundary) of the enclosure it is within the enclosure.
However, the clainms do not recite that "the angled wall is not
contained within the periphery.” Since the walls (of whatever
t hi ckness) define an exterior part of the enclosure, they are not
within the enclosure. The examiner has failed to establish a

prima facie case of indefiniteness. The rejection of clains 22,

23, 26, 27, 30, 34, and 36 under 35 U.S.C. § 112, second

par agraph, is reversed.

Anti ci pati on over Nagai

Al t hough not argued by appellant, we note that Nagai is not
prior art. The present application is a file-wapper-
continuation of Application 08/ 422,779, filed April 17, 1995, now
abandoned, which is a fil e-wapper-continuation of Application
08/ 063,136 ('136 application), filed May 17, 1993, now abandoned,
and is entitled to the benefit of the filing date of the '136
application. Nagai was published August 6, 1993, after the

filing date of the '136 application, and, therefore, is not prior
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art. Accordingly, the anticipation rejection of clainms 1, 16,

23, 27, and 30-38 over Nagai is reversed pro forna.
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Anti ci pati on over MNhe

Not e regarding clains 23 and 36

It is noted that claim 38 depends on claim37 which depends
on claim 36 which depends on claim23 which depends on claim 1.
Wiile clainms 37 and 38 have been rejected as antici pated by Mae,
clainms 23 and 36 have not. It is technically inproper to reject
a dependent claimover prior art without rejecting the clains
fromwhich it depends since a dependent claimincorporates by
reference the limtations of the claimfromwhich it depends.
However, it may be possible to sustain the rejection of clainms 37
and 38 if Mae contains the limtations of clains 23 and 36 even
t hough clains 23 and 36 have not been formally rejected. 1In the
interest of conpletely addressing the patentability issues which
exi st in the case, we consider clainms 23 and 36 to be al so

rejected as antici pated by Mae.

Clains 1-4, 9, 10, 12, 15, and 25

The exam ner reads the "encl osure” on the rectangul ar

structure shown in Fig. 2A, where the "front wall" reads on
baffle plate 1, the "bottomwall" reads on the | ower wall covered
by sound absorbing material 7, the "rear wall" reads on rear

plate 5, the "angled wall portion"” reads on the dividing plate 6,
the "speaker” on the speaker 2, and the "passive device" on the

passi ve di aphragm 3 (FR3). Thus, under the exam ner's claim
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readi ng, the "enclosure” is nore than just the upper part of the
speaker cabi net above the plate 6 which contains the speaker 2.

The exam ner finds that "Appellant argues on pages 16-21
that the angled wall portion of Mae does not face upwardly and
rearwardly, but rather faces downwardly and rearwardl y" (EAll).
The exam ner finds that the dividing plate 6 in Fig. 2A of Me
faces upwardly and rearwardly (EAll).

Contrary to the exam ner's statenent, appellant does not
argue the limtation of "an angled wall portion facing generally
upwardly and rearwardly" and, so, has not shown error in the
exam ner's position. See 37 CFR 8 1.192(c)(8)(iii) (1995)
(argunents must specify errors in the rejection). Nevertheless,
because claim 1 does not say which side of the dividing plate 6
(inside or outside) faces upwardly and rearwardly, and does not
ot herwi se di stinguish over the orientation in Fig. 2 (e.g., it
does not state that the direction of the predetermned axis is
toward the speaker), the examiner's finding is not erroneous.

Appel | ant argues that the base portion of the enclosure in
Mae does not all ow sound waves fromthe passive device 3 to be
directed "outwardly in a direction generally nornmal to the face
of the angled wall portion,"” as recited in claim1l (Br19-20;
RBr8-9). It is argued that the sound waves are directed toward

the base of the enclosure and are directed to exit the encl osure
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t hr ough openings in directions other than normal to the face of
wall 6 (Br20-21; RBr8-9).

The exam ner states that "sound waves produced within the
encl osure (the sound waves within the enclosure before exiting
t he passive device) nust first exit through the passive device
and sonme of these sound waves passing through the passive
device (3) are directed outwardly in a direction nornmal to the
angl ed wal |l portion" (EA11l-12).

Claim1l recites "at |east one passive device disposed on the
angl ed wall portion to direct sound waves produced within the
encl osure outwardly [fromthe enclosure] in a direction generally
normal to the face of the angled wall portion," where we
interpret the limtation in brackets to be inplicit. This
[imtation requires the sound waves to exit fromthe encl osure
normal to the angled plate, not to exit fromthe top cavity of
the enclosure normal to the angle plate as the exam ner states.
The exami ner finds the "enclosure” to be the whol e rectangul ar
structure in Fig. 2A (FR3). The exam ner cannot redefine the
"encl osure” to be the structure enclosing the cavity contai ning
the speaker 2 in Fig. 2A, as suggested by the rejection, because
this encl osure does not have a bottomwall and an angl ed wall.
Sound waves produced within the enclosure (as defined by the
exam ner) are directed outwardly normal to the face of the angl ed

wal | 6, but are not directed outwardly fromthe enclosure nornma
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to the face of the angled wall portion 6 because they are

directed through openings in the front, rear, and side walls.
However, claim1 is directed to a structure which reads on

the structure of Mae. The limtation "upwardly and rearwardly,"

whi ch defines the orientation of the structure, is considered a

statenent of intended use which does not change the structure.

See In re Schreiber, 128 F.3d 1473, 1477, 44 USPQ2d 1429, 1431

(Fed. Cir. 1997) ("It is well settled that the recitation of a
new i ntended use for an old product does not nmaeke a claimto that
ol d product patentable.”"). Note that the environnment and
operation of the |oudspeaker is not defined by claim1, so the
fact that the sound may be different cannot be relied on to
structurally distinguish over Mae. The structure in Fig. 4 of
Mae could be turned upside down, as shown on the next page, and
the plate 6 would be directed "upwardly and rearwardl y" w thout
changing the structure. The structure in Fig. 4 of Mae is not
different just because it is used upside down (or oriented in
anot her direction) because the principle of operation is the

same. C. In re Gordon, 733 F.2d 900, 902, 221 USPQ 1125, 1127

(Fed. Cir. 1984) (in an obviousness rejection, if prior art
filter were turned upside down it would be rendered inoperable

for its intended purpose).
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| v VIS,
f3 -

ENCLOSURE

D14
Fig. 4 of Mae with

interpretation of
"encl osure"

Consi dering the speaker of Fig. 4 in an upside down orientation,
as shown above, we interpret the "enclosure" in Mae to be the
vol unme contai ni ng the speaker and encl osed by the walls of the
cabinet A and the dividing plate 6 shown by the solid black |ine.
Claim1l is an open-ended cl ai mwhich does not preclude the

exi stence of other structure in addition to the "encl osure”;
i.e., it does not preclude the presence of the structure above
the dividing plate 6 shown above. Under this reading of claiml
onto Mae, the sound waves exit fromthe enclosure (as defi ned)
normal to the angled plate 6. Caim 1l says nothing about what
happens after the sound | eaves the enclosure: it does not say it
cannot be directed to a plate as in Mae and does not claimthe

surroundi ng environnent in which the speaker is |ocated.
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Appel I ant further argues that Mae does not teach "the at
| east one passive device extending into the interior of the
encl osure along a predeterm ned axis with respect to the at | east
one speaker, the predeterm ned axis being selected to effect
sel ective tuning of undanped sound waves emanating directly from
the at | east one speaker” in claiml1l (Br2l) and a nearly
identical limtation in claim16 (Br21-23; RBr9-19). The
exam ner finds the relationship to be inherent (FR9; EA12).
Appel | ant argues, in connection with claim16, that this feature
is not necessarily present in Mae (Br22-23). It is argued that
wei ght nmust be given to appellant's recognition of a problem
even t hough the solution may, in hindsight, seem ngly appear
obvi ous and that Mae does not address the problem of conventi onal
| oudspeakers bei ng unabl e to achi eve correct phase properties
(Br23-25).

Mae teaches "the at | east one passive device extending into
the interior of the enclosure along a predeterm ned axis with
respect to the at |east one speaker” because the passive
di aphragm 3 extends into the "enclosure,” as we have defined it.
The question is what to do with the somewhat unusual limtation
"the predeterm ned axis being selected to effect selective tuning

of undanped sound waves emanating directly fromthe at |east one

- 12 -
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speaker."” W interpret the phrase "being selected" to signal a
process of making limtation, i.e., how the predetermned axis in
the product is selected. The patentability of product-by-process

clainms is based on the product itself. See In re Thorpe,

777 F.2d 695, 697, 227 USPQ 964, 966 (Fed. Cir. 1985). \Were the
end products are the sanme, the process of nmaking limtations do
not have to be given weight in ex parte exam nation. See

Atl antic Thernopl astics Co. v. Faytex Corp., 970 F.2d 834, 846,

23 USPQ2d 1481, 1490-91 (Fed. G r. 1992) (product-by-process
clainms are treated differently for patentability purposes during
ex parte exam nation in the USPTO than for infringenent and
validity purposes during litigation). However, a process
[imtation nmust be given weight to the extent it produces a
different structure. Thus, we exanmne if the clained product is
different fromthe product in Me.

The limtation "the predeterm ned axis being selected to
ef fect selective tuning of undanped sound waves emanati ng

directly fromthe at |east one speaker,"” nerely inplies that the
structure produced by selection of the predeterm ned axis affects
tuni ng of the sound waves fromthe speaker. Since "selective
tuni ng" reads on any tuni ng whet her good or bad, as admtted by
counsel at the oral hearing, any placenent of the predeterm ned
axis of the passive device will inherently effect "selective

tuni ng" of the speaker 2 even though selective tuning is not

- 13 -
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di scussed. The limtation is so broad that it does not limt the
structure. Thus, the limtation "the predeterm ned axi s being
sel ected to effect selective tuning of undanped sound waves
emanating directly fromthe at |east one speaker” in clainms 1
and 16 does not structurally define over Me.

For the reasons stated above, the anticipation rejection of
claim1 over Mae is sustained. The patentability of dependent
claims 2-4, 9, 10, 12, 15, and 25 has not been separately argued,

so the rejection of these clains is al so sustained.

Clains 16, 18, 21, and 29

Claim 16 does not include the |imtation of "at |east one
passi ve devi ce di sposed on the angled wall portion to direct
sound waves produced within the enclosure outwardly [fromthe
enclosure] in a direction generally normal to the face of the
angled wall portion" as in claim1. Accordingly, either the
examner's interpretation of the "enclosure" as reading on
Fig. 2A or our interpretation of the "enclosure" as reading on
Fig. 4 when viewed upsi de down is acceptable.

Appel | ant argues that Mae does not teach "the predeterm ned
axis being selected to effect selective tuning of undanped sound
waves enmanating directly fromthe at |east one speaker” in
claim16 (Br21-26). W disagree for the reasons stated in the

analysis of claim1l which contains the sane limtation. The

- 14 -
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anticipation rejection of claim 16 over Mae is sustained. The
patentability of dependent clains 18, 21, and 29 has not been
separately argued, so the rejection of these clains is al so

sust ai ned.

Caimb5

Appel | ant argues that Mae's passive device is a conica
di aphragm and i s not an open tube (Br26).

The exam ner finds that the conical diaphragmis an open
tube (EA12).

We disagree with the exam ner. A diaphragm covers the
openi ng. A diaphragmis not "open"” or a "tube." The rejection

of claim5, and its dependent clains 6-8, over Mae is reversed.

Cains 6, 7, 13, 14, 19, and 20

The rejection of clains 6 and 7 was reversed in the previous
section because the rejection of claim5 fromwhich they depend
was reversed. Nevertheless, we address these clains because of
the |ater rejection over Mae and Veranth.

Appel | ant argues that Mae does not disclose the
predeterm ned axis directed toward an edge or a central portion
of the speaker or disclose any benefit from extending the passive
device along a predeterm ned axis toward or away from any portion
of the speaker (Br27-28). It is argued that while Fig. 4 shows

t he passive device directed at the speaker, the inability to emt

- 15 -
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waves free of obstruction and standing waves will result in sound
returning to the speaker as added distortion (Br27).

We do not find where the exam ner addresses these argunents.
Under the exam ner's reading of the clainmed "enclosure” on the
whol e rectangul ar structure in Fig. 2A of Mae, so that the
dividing plate 6 is "facing generally upwardly and rearwardly,"
it is clear that Fig. 2A does not show the axis of the passive
di aphragm 3 directed "toward" the speaker 2. However, under our
interpretation of the clained | oudspeaker as reading on the
| oudspeaker in Fig. 4 when viewed upside down, the passive
device 3 is directed toward the central portion of the speaker 2,
as recited in clains 7, 14, and 20. The clains do not preclude
t he presence of additional structure, nor do they recite the
functi on of the speaker, so the argunent about the structure of
Fig. 4 being unable to emt waves free of obstruction and
standi ng waves is not commensurate in scope with the clains. The
anticipation rejection of clainms 14 and 20 i s sustai ned.

None of the figures of Mae show the axis of the passive
di aphragm 3 extendi ng toward an edge of the speaker as recited in
claims 6, 13, and 19. Accordingly, the anticipation rejection of
clains 13 and 19 is reversed. The anticipation rejection of

claim6 is reversed for this additional reason

Clains 17, 32, 33, and 38
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Appel | ant argues that Mae does not teach selection of the
predeterm ned axis to the angle of the wall to reduce the
formati on of standi ng waves behind the rear wall of the enclosure
(Br28-29). It is argued that the angled wall portion 6 in Me
can, at nost, reduce standing waves internally (Br28).

W do not find where the exam ner addresses these argunents.

The "is selected" limtation in clainms 17, 32, and 38 is
like the "being selected” limtation in clains 1 and 16: a
process-type limtation in an apparatus claim Again, we exani ne
if the claimed product is different fromthe product in Mae. The
problemwith the limtation is that standing waves are affected
by environnental factors, such as how close the rear wall of the
speaker is to the roomwall and what material the roomwall is
made from(e.g., a soft material such as curtains will act
differently fromwood), which are not part of the claim Thus,
the limtation is not a property of just the speaker itself (or,
at | east, appellant has not shown howit is). It appears that
the angle of the axis of the passive diaphragm3 to the front
wall in Mae is inherently capable of reducing standing waves
behind the rear wall of the encl osure depending on the
| oudspeaker's placenment in the environment. For this reason, we
sustain the rejection of clainms 17, 32, and 38. Mae appears to
show an angl e of about 60 degrees between the angled wall portion

and the front wall of the enclosure, which anticipates claim 33;

- 17 -
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in addition, the angle in clains 2 and 33 is not argued. The

rejection of claim33 is sustained.

Clains 22 and 26 [and 23, 27, and 36]

As previously noted, clains 23 and 36 are considered to be
rejected as anticipated by Mae for the purpose of considering the
rejection of clains 37 and 38. These clains are best considered
in this section. Cains 22, 26, and 36 recite that "the angl ed
wal | portion is not contained within the enclosure.” Cains 23
and 27 recite that "the angled wall portion defines an exterior
part of the enclosure.” Al though claim27 is not included in the
statenent of the rejection, we address it to show that claim 23
is anticipated by Mae. The exam ner finds that clainms 22 and 26
are antici pated because "the angled wall portion (6) of Mie et
al. forns a boundary of the enclosure"” (FR5).

Appel | ant argues that Mae does not disclose that the angled
wal | portion is not contained within the enclosure (Br29) and the
wal | does not form a boundary of the enclosure A because it is
di sposed entirely inside of the enclosure (Br29-30).

Under the exam ner's reading of the clainmed "enclosure" on
t he whol e rectangul ar structure in Fig. 2A of Mae, it is clear
that the dividing plate 6 is within the enclosure, contrary to
clains 22, 26, and 36, and is not an exterior part of the

enclosure as recited in clains 23 and 27. However, under our

- 18 -
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interpretation of the clained | oudspeaker as reading on the

| oudspeaker in Fig. 4 when viewed upsi de down, where the

"encl osure” is the cavity having the speaker 2 on one wall and
t he passive di aphragm 3 on the dividing plate 6, the dividing
plate 6 (the angled wall portion) is not contained within the
encl osure (as defined) and defines an exterior part of the

encl osure (as defined). The fact that there is other structure
in addition to the enclosure is not precluded by the claim

| anguage. Accordingly, the anticipation rejection of clainms 22,

23, 26, and 36 is sustai ned.

Anti ci pati on over Furukawa

Appellant's briefs argue only that Furukawa does not
di scl ose that the passive device 8 extends al ong a predeterm ned
axis which is selected to effect selective tuning of undanped
sound waves emanating directly fromthe speaker (Br33; RBr9-10).
Argunents not made in the briefs are waived. See 37 CFR
8§ 1.192(c)(8)(iii) (arguments nust specify errors in the
rejection) and 8 1.192(a) (any arguments or authorities not
included in the brief will be refused consideration unless good

cause is shown). Cf. In re Baxter Travenol Labs., 952 F.2d 388,

391, 21 USPQ2d 1281, 1285 (Fed. Cir. 1991) ("It is not the
function of this court to examne the clains in greater detail

t han argued by an appel |l ant, |ooking for nonobvious distinctions

- 19 -
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over the prior art."). In particular, we decline to address new
argunment s about ot her perceived di fferences which counse
attenpted to introduce at the oral hearing. The purpose of the
oral hearing is to enphasize facts and argunments in the briefs,
not to raise new argunents to which the exam ner has not had an

opportunity to respond. See Manual of Patent Exam ning Procedure

§ 1206 (8th ed. Aug. 2001) (citing In re Chiddix, 209 USPQ 78
(Conmir Pat. 1980)).

For the reasons discussed in connection with the
anticipation rejection of clains 1 and 16 over Mae, the
[imtation "the predeterm ned axis being selected to effect
sel ective tuning of undanped sound waves emanating directly from
the at | east one speaker"” is a process limtation which does not
structurally define the product over the structure in Furukawa.
The anticipation rejection of clainms 16, 27, and 34 over Furukawa

i s sustained.

Obvi ousness over Mae and Veranth

Cains 4, 5, 8, 24, 28, 31, and 35

The exam ner concludes that it would have been obvious to
repl ace the passive diaphragm of Mae with an open tube passive
devi ce as taught by Veranth since it is merely the replacenent of

one wel | -known passive device for another (FR6-7).
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It is argued that Veranth does not cure the deficiencies of
Mae with respect to the limtation of a passive device di sposed
on an angled wall portion to direct sound waves produced wthin
the enclosure outwardly in a direction generally normal to the
face of the angled wall portion, as recited in claim1, or that
t he predeterm ned axis of the passive device is selected to
ef fect selective tuning of undanped sound waves emanati ng
directly fromthe speaker, as required by claim16 (Br35-36).

We find that Mae teaches the argued limtations as di scussed
in the analysis of clainms 1 and 16. Appellant does not argue the
nonobvi ousness of substituting an open tube port for the passive
radi ator of Mae or of the open tube "term nating substantially
flush with the angled wall portion," as recited in clainms 31 and
35. Veranth discloses that the open port tube 74 in Fig. 9 can
be replaced with a drone cone (passive radiator) 74" in Fig. 10
(col. 6, lines 37-42). Accordingly, we agree that it would have
been obvious to replace the passive diaphragm 3 of Mae with an
open tube port as taught by Veranth as recited in clains 4, 5,

24, 28, 31, and 35. daim8 has not been argued either under the
anticipation rejection over Mae or this obviousness rejection
and, therefore, the patentability of claim8 falls with claimb5.

The rejection of clainms 4, 5, 8, 24, 28, 31, and 35 is sustained.

Clains 6 and 7
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For the reasons discussed in the analysis of the
anticipation rejection of clainms 6, 7, 13, 14, 19 and 20 over
Mae, we find that Mae does not teach the passive device directed
toward an edge of the speaker as recited in claim®6, but does
teach the passive device directed toward a central portion of the
speaker as recited in claim7. Veranth does not cure the
deficiency of Mae with respect to claim6. The rejection of

claim6 is reversed and the rejection of claim?7 is sustained.

Obvi ousness over Mae and Sakai

dains 22?2, 23, 267, and 27

The exam ner finds that Mae fails to disclose that the
angl ed wall portion is not contained within the disclosure (FR7;
EA10). The exami ner finds that Sakai discloses an enclosure with
angl ed wall portions to suppress standi ng waves wherein the
angl ed wall portion is not contained within the enclosure (FR7;
EA10). The exam ner concludes that it would have been obvious to
repl ace the enclosure with the angled wall portion in Mae with
the enclosure with angled walls in Sakai since they are
functionally equival ent (FR7-8; EA10).

Appel  ant argues that it appears the exam ner intended to
group clainms 22 and 26, not clains 23 and 27, in this rejection
since clains 22 and 26 require that the angled wall portion is

not contained within the enclosure (Br36). Nevertheless, it is
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argued, the conbi ned teachings of Mae and Sakai do not disclose
or suggest the structure of the | oudspeaker recited in clainms 23,
23, 26, and 27 (Br36).

The exam ner's wording of the rejection is inconsistent with
the clains. Clains 22 and 26 recite that the angled wall portion
is not contained within the disclosure and the exam ner finds
that "Mae et al. fails to disclose that the angled wall portion
is not contained within the enclosure" (FR7; EA10), which
paral |l el s the | anguage of clainms 22 and 26. However, the
[imtation of "the angled wall portion is not contained within
the enclosure” in clains 22 and 26, and the Iimtation of "the
angl ed wall portion defines an exterior of the enclosure” in
clainms 23 and 27 are closely related. Thus, we consider clains
22, 23, 26 and 27.

Appel | ant argues that even if the references were nodified
in the manner proposed by the exam ner, the nodified | oudspeaker
woul d not neet the terns of the clains because clains 22 and 26
relate to the reduction of standing waves and sound deterioration
around the exterior positions of the enclosure, which is
different from suppressing standing waves within the enclosure,
as taught by Sakai (Br38).

For the reasons stated in the analysis of the anticipation
rejection of clainms 22 and 26 [and 23, 27, and 36] over Mae, we

find that the limtations of clainms 22, 23, 26, and 27 are
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antici pated by Mae when clains 1 and 16 are read on the

| oudspeaker in Fig. 4 when viewed upsi de down, where the

"encl osure” is the cavity having the speaker 2 on one wall and
t he passive diaphragm 3 on the dividing plate 6. The dividing
plate 6 (the angled wall portion) is not contained within the
encl osure (as defined) and defines an exterior part of the

encl osure (as defined). The fact that there is other structure
in addition to the enclosure is not precluded by the claim

| anguage. Since the limtations of clainms 22, 23, 26, and 27 are
anticipated by Mae, the obviousness rejection of clainms 22, 23,
26, and 27 over Mae and Sakai is sustained.

CONCLUSI ON

The rejection of clainms 22, 23, 26, 27, 30, 34, and 36 under
35 U.S.C. § 112, second paragraph, is reversed.

The rejection of clainms 1, 16, 23, 27, and 30-38 under
8 102(b) over Nagai is reversed pro forma because Nagai is not
prior art.

The rejection of clainms 1-4, 9, 10, 12, 14-18, 20-23, 25,
26, 29, 32, 33, and 36-38 under 8§ 102(b) over Mae is sustained
and the rejection of clains 5-8, 13, and 19 under § 102(b) over

Mae is reversed. ’

7

As stated in the "Note regarding clainms 23 and 36" on
page 6 of this opinion and the subsection "Clains 22 and 26 [and
23, 27, and 36] on pages 17-18 of this opinion, clainms 23 and 36
have been included in the rejection because rejected clains 37
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The rejection of clains 16, 27, and 34 under 8 102(b) [sic,
8 102(e)] over Furukawa is sustai ned.

The rejection of clains 4, 5, 7, 8, 24, 28, 31, and 35 under
8§ 103(a) over Mae and Veranth is sustained and the rejection of
claim6 under 8§ 103(a) over Mae and Veranth is reversed.

The rejection of clainms 22, 23, 26, and 27 under § 103(a)
over Mae and Sakai is sustained.®

No time period for taking any subsequent action in
connection with this appeal nmay be extended under 37 CFR
§ 1.136(a).

AFFI RVED- | N- PART

LEE E. BARRETT )
Adm ni strative Patent Judge )
)
)
) BOARD OF PATENT
JOSEPH L. DI XON ) APPEALS
Adm ni strative Patent Judge ) AND
) | NTERFERENCES

and 38 depend on these cl ai ns.

® As stated in the subsection "Clainms 22?, 23, 26?, and 27"
on pages 21-22 of this opinion, clains 22 and 26 are included in
the rejection because they are related to clains 23 and 27 and
because appel |l ant believes the exam ner may have intended to
reject clains 22 and 26.
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